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PRACTICE DIRECTION No PRACTICE DIRECTION No. 6/2002 
 

COMMERCIAL LIST PRACTICE DIRECTION 
 

EXPERT EVIDENCE 
 

_______ 
  
Duties 
  
1.         An expert witness always owes a duty to the party by whom he or she has been 

instructed to exercise reasonable skill and care as well as having an obligation to comply 

with any relevant professional code of ethics.  

However, when an expert has been instructed to give or prepare evidence for the 

purposes of court proceedings the expert owes a duty to assist the court on matters within 

his or her expertise and this duty overrides any obligation to the party from whom the 

expert has received instruction or by whom the expert is to be paid. Experts are under an 

obligation to assist the court so as to enable it to deal with cases proportionately, 

expeditiously and justly.   In this context each report of an expert should be certified by 

that person to have been prepared for court use.  The expert should also certify that he or 

she is familiar with the duties that an expert witness owes to the court as defined in the 

judgment in Cresswell J in Compania Naviera SA –v- Prudential Assurance Company 

Limited (the Ikarian Reefer) [1993] 2 Lloyds Reports 68 at 81.  An expert witness should 

have read the summary of this case contained in The Times on 5 March 1993.  

In addition, to guidance provided by their respective professional bodies, it is 

recommended that expert witnesses should be familiar with the Code of Practice for 

Experts jointly prepared by The Academy of Experts and the Expert Witness Institute and 

the Civil Justice Council’s Protocol for the Instruction of Experts to give Evidence in Civil 

Claims approved by The Master of the Rolls in June 2005.  It is important to remember 
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that these documents were drawn up in relation to a different procedural system to that 

which applies in Northern Ireland and that their function is to provide guidance only.  

Furthermore, the Guidance Notes drawn up by the Academy essentially constitute 

guidance for expert witnesses produced by expert witnesses whereas the Code of 

Guidance sanctioned by the Master of Rolls is aimed principally to assist those who 

instruct experts and indirectly to inform experts of the requirements to  

which they may be subjected. 

Experts should provide opinions which are independent, regardless of the 

pressures of litigation. In this context, a useful test of “independence” is that the expert 

would express the same opinion if given the same instructions by an opposing party. 

Experts should not take it upon themselves to promote the point of view of the party 

instructing them or engage in the role of advocates.   

Expert witnesses should bear in mind that any failure upon their part to comply 

with relevant professional/ethical obligations, rules of court, court orders, practice 

directions or any excessive delay for which the expert is responsible may result in the 

party by whom the expert has been instructed being penalised in costs and, in extreme 

cases, being debarred from placing the experts evidence before the court. In addition the 

court may make orders for costs directly against expert witnesses who by their evidence 

cause significant expense to be incurred, and do so in flagrant and reckless disregard of 

their duties to the court.  No such order would be made without ensuring that the 

relevant expert is afforded a proper opportunity to make such representations as may be 

appropriate in the circumstances.   
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Appointment 

 Conduct of Experts instructed only to advise. 

2.     This Practice Direction does not apply to expert advice which a party does not intend 

to adduce in the course of litigation which is likely to be confidential nor does it apply to 

experts instructed only to advise (e.g. to comment upon a single joint expert’s report) and 

not to give or prepare evidence to be used in the proceedings. However it does apply to 

experts who were initially instructed only to advise but who are subsequently instructed 

to give or prepare evidence for use in the proceedings.  Such experts should be given an 

adequate opportunity by those by whom they are instructed to reconsider and make such 

changes as may be appropriate to their reports etc. 

 

 3.      Those intending to instruct an expert to give or prepare evidence for the purpose of 

court proceedings should consider whether evidence from that expert is both necessary 

and appropriate and, in particular, take into account whether: 

(a)        The evidence is relevant to a matter which is in dispute between the parties and is 

reasonably required to resolve such disputes.  An expert witness may be able to: 

(i)         give relevant opinion evidence; 

(ii)        help to establish relevant facts; 

(iii)       identify the issues which require decision by the court; and 

(iv)       explore areas where agreement may be possible. 

(b)        The expertise is relevant to the issue on which an opinion is sought; 
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(c)        The expert has the experience, expertise and training appropriate to the value, 

complexity and importance of the case and he or she is familiar with the general duties of 

an expert. 

(d)        The expert will be able to: 

 (i)         produce a report; 

(ii)        deal with any questions which may be asked as a result of the views of other 

experts; and 

(iii)       have discussions with other experts all within a reasonable time and at a cost 

proportionate to the matters in issue;  

(e)           The expert will be available to attend the trial, if his attendance is required. 

(f)                 The expert has no existing or potential conflict of interest.  For the sake of 

clarity past professional association with a party or legal representative need not in itself 

give rise to a conflict but may need to be considered in the particular circumstances of a 

case.  

  

4.   Any party intending to call an expert witness or witnesses, or to serve reports from 

experts, should notify this intention at the earliest opportunity at the appropriate review 

before the Commercial Judge and the parties should be prepared to explain to the 

Commercial Judge the justification for retaining an expert and the relevance of his/her 

expertise.  In cases included in the Commercial List, the parties should bear in mind that 

expert evidence can lead to unnecessary expenditure and active consideration should 

always be given to the possibility of appointing a single joint expert for the purposes of 

the litigation or for the purposes of dealing with any one or more separate issues 
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contained therein.  In appropriate cases the parties should be ready to provide the 

Commercial Judge with the reason/reasons why a single joint expert should not be 

appointed.  The parties should bear in mind that there may well be cost implications for 

the use of unnecessary expert evidence and, in appropriate cases, for the unjustifiable 

refusal to agree to the appointment of a single joint expert. 

 

 5.         Payments of fees, charges or expenses to an expert witness contingent upon the 

nature of the expert evidence given in legal proceedings, or upon the outcome of a case, 

must not be offered or accepted.  To do so would contravene the expert’s overriding duty 

to the court. 

            However, agreement to delay payment of an expert’s fees, charges or expenses 

until after the conclusion of case is permissible as long as the amount of such fees, charges 

or expenses do not depend upon the outcome of the case. 

  

6.       Those instructing experts should ensure that they give clear instructions, including 

the following: 

(a)        Basic factual information; 

(b)        The nature and extent of expertise which is called for; 

(c)        The purposes of requesting the advice or report, a description of the  

matter to be investigated, the principal known issues and the identity of all  

parties; 

(d)        Such relevant documents, including pleadings and witness statements, as will 

enable the expert witness to properly discharge his or her function. 
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(e)        Whether the expert is being retained simply upon an advisory basis or  

whether he or she will also be required to produce a report for the court. 

(f)       The services to be provided including provision of a report/s, answering questions 

in writing, attendance at meetings and at court etc. 

(g)       Time for delivery of the report/s. 

(h)     The basis for the experts charges e.g. daily – hourly rates, total fee, estimates of time, 

travelling expenses, disbursements, cancellation charges, court attendance fees, any fees to 

third parties, time for payments etc. 

 

 7.       Expert witnesses are entitled to receive clear instructions and should feel free to 

indicate that they are not prepared to act unless and until such clear instructions are 

received.  These should include: 

       (a)   basic information, such as names, addresses, telephone numbers, dates of 

accidents etc 

      (b)  the purpose of requesting the advice or report, a description of the matters to be 

investigated, the principal known issues and the identity of all relevant parties       

      (c)     the nature and extent of the expertise which is required  

      (d)      any statements of case together with all documents and records discovered to 

date and relevant witness statements 

     (e)       where proceedings have not commenced, whether proceedings are 

contemplated and, if so, whether the expert is asked only for advice 

     (f)        an outline programme of the expert’s work consistent with good case 

management and the expert’s availability. It is emphasised that it is the responsibility of 
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the instructing solicitor to inform and keep the court informed of the availability of the 

expert and his or her ability to comply with relevant directions. 

(g)       where proceedings have commenced the dates of relevant pre-trial reviews. 

   

Expert’s acceptance of instructions 

8.1    Experts should confirm without delay whether or not they accept instructions and 

should also specifically state without delay if: 

(a)        instructions are not acceptable because, for example, they involve work outside 

their expertise, impose unrealistic deadlines or are insufficiently clear 

(b)       they consider that instructions are or have become insufficient to complete the 

work 

(c)        they become aware that they may not be able to fulfil any of the terms of 

appointment 

(d)       the instructions and/or work have, for any reason, placed them in conflict with 

their duties as an expert; or 

(e)        they are not satisfied that they can comply with any orders that have been made. 

 

8.2    Experts must neither express an opinion outside the scope of their field of expertise, 

nor accept instructions to do so. 

 

 Withdrawal 

9.  Where experts instructions remain incompatible with their duties, whether through 

being incomplete, a conflict between their duty to the court and their instructions, or for 
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any other substantial and significant reason, they may consider withdrawing from the 

case. However, experts should not withdraw without first discussing the position fully 

with those instructing them and considering carefully whether it would be more 

appropriate to seek further directions. If experts do withdraw, they must give formal 

written notice to those by whom they are instructed. 

  

Requests for directions. 

10.  Experts should normally raise any need for further directions with those by whom 

they are instructed but in appropriate circumstances they may ask the court for directions. 

Unless the court otherwise orders any such request should be furnished to the instructing 

party at least 7 days prior to any application to the court. Any such application to the 

court should be by letter including therein, inter alia, the title of the case, the case number, 

the name of the expert, copies of any relevant documents and/ or correspondence and full 

details of the request for instructions. 

   

The expert’s report 

11.1         In preparing their reports, experts: 

(a)        Should maintain professional objectivity and impartiality at all times; 

(b)        In addressing questions of fact and opinion, should attempt to keep the two 

separate and discrete; 

(c)        Should not express a view in favour of one or other disputed set of facts unless, 

because of their particular expertise, learning and experience, they are in a position to 
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express a view as to whether one set of facts is more or less probable, in which case, they 

may express such a view and should give reasons therefore. 

 

11.2    Model forms of Experts Reports are available from bodies such as the Academy of 

Experts or the Expert Witness Institute.       

 

Contents          

12.1    All expert reports should contain the following information: 

(a)        The expert’s academic and professional qualifications; 

(b)        A statement of the source of instructions and the purpose of the advice or report; 

(c)        A chronology of the relevant events; 

(d)        A statement of the methodology used, in particular what laboratory or other tests 

(if any) were employed, by whom and under whose supervision; 

(e)        Details of the documents or any other evidence upon which any aspects of the 

advice or report is based. Where experts rely in their reports on literature or other material 

and cite the opinions of others without having verified them, they should give details of 

the opinions relied on. 

(f)         Relevant extracts of literature or any other material which may assist the court in 

deciding the case; and 

(g)        A summary of conclusions reached. 

  

In providing a report experts; 
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12.2 (a)        Should include a statement setting out the facts and instructions given to the 

expert which are material to the opinion expressed in the report or upon which that 

opinion is based. They should distinguish clearly between those facts which they know to 

be true and those which they have assumed. 

        (b)        Where there is a relevant range of opinion provide a summary of that range of 

opinion and indicate the reasons for his/her own opinion.   

       (c)        Should express any qualification of or reservation to, his/her opinion. 

(d)        If such opinion were not formed independently, should make clear the source of 

the opinion. 

(e)        Should include a declaration in accordance with the form of declaration annexed 

hereto. 

 

12.3         Experts must not be asked to, and must not, amend, expand or alter any part of 

an expert’s report in a manner which distorts the expert’s true opinion. 

 

12.4    Where experts change their opinion following a meeting of experts, a simple signed 

and dated memorandum or addendum to that effect will generally be sufficient unless it 

is felt that the benefit to the court and parties would warrant the cost of a supplementary 

report. 

 

12.5     Where experts significantly alter their opinion, as a result of new evidence or 

because evidence on which they relied has become unreliable, or for  

any other reason, they should amend their reports to reflect that fact. Amended  
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reports should include clear reasons for the amendment/s. In such circumstances  

those instructing the experts should inform the court and the other parties as  

soon as possible of the change of opinion. 

  

Procedure relating to expert reports 

13.     The Commercial Judge may, in appropriate case, exercise his discretion to direct that 

the reports of expert witnesses should be exchanged sequentially rather than 

simultaneously.  

  

14.       Experts should be: 

(a)        Kept informed regularly about any deadlines for the preparation of their advice or 

reports; 

(b)        Advised promptly about any timetable for the proceedings set by the court, or any 

changes thereto; 

(c)        Provided without delay with further or updated instructions where the progress of 

a case requires this; and 

(d)        Provided with any order or notice making any provision in relation to expert 

evidence. 

 (e)        Advised, as soon as reasonably practicable, whether their reports will be disclosed 

and, if so, the approximate date of disclosure; 

(f)        Given an opportunity to consider and comment upon other expert reports which 

deal with the same issues or may be otherwise relevant; and  
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(g)        Kept informed of the progress of the action including any amendments which may 

be relevant to the expert’s opinion. 

 

Experts Meetings 

15.      The Commercial Judge will normally direct that a meeting or meetings of expert 

witnesses be held prior to trial.  The parties, their lawyers and experts should co-operate 

to produce concise agendas for such meetings which should be agreed and circulated at a 

reasonable time prior to the meetings so as to enable all relevant matters to be discussed.  

Subject to the circumstances of particular cases, the primary responsibility for producing 

the agenda lies with the plaintiff.  The agenda should be concise and consist of clearly 

stated and properly focussed questions.  Parties should aim at circulating a draft at least  

7 days before the meeting and achieving agreement on the form, nature and extent of the 

question not less than 3 days before the meeting. 

  

16       At the experts meeting the experts should prepare a joint memorandum for the 

Commercial Judge recording; 

(i)         the fact that they have met and discussed the expert issues; 

(ii)        the expert issues upon which they agree and share the same expert opinion; 

(iii)       the expert issues where there is a difference of expert opinion between them and a 

summary of what that difference of opinion may be;  

iv)       any action which may be taken to resolve any outstanding points of disagreement; 

(v)        any issues not anticipated in the agenda which may have arisen and any action to 

be taken in relation thereto. 
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            It is always preferable that this memorandum/minute should be created at the 

conclusion of the expert meeting otherwise there are likely to be complications arising 

from delay and/or misunderstandings as to what may have taken place or been said at 

the experts meeting.  The court may require a party or parties to provide an explanation as 

to why any such memorandum/minute was not created at the conclusion of the meeting 

and there may be cost implications in cases in which no adequate justification is 

forthcoming.  A copy of the memorandum/minute should be made available to the 

parties and to the court.  

  

17     The purpose of expert meetings is to give the experts the opportunity: 

(i)       to identify and discuss expert issues in the proceedings; to reach agreed opinions on 

those issues or, if that is not possible, to narrow the issues; to summarise their reasons for 

disagreeing about any issue/s and to identify any action that may be taken to resolve any 

of the outstanding issues. 

(ii)       Subject to the joint memorandum/minute, the content of the discussion between 

experts at or in connection with a meeting is without prejudice and, in particular, may not 

be referred to at the trial unless the parties agree or the Commercial Judge so directs. 

  

18 Subject to any directions from the court, the procedure to be adopted at these meetings 

is a matter for the experts, not the parties or their legal representatives and neither the 

parties nor their legal representatives should seek to restrict the freedom of experts to 

identify and acknowledge the expert issues upon which they agree or share the same 

expert opinion or the extent to which they may differ.  In particular, those instructing 
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experts must not give, and experts must not accept, instructions not to reach agreement at 

such discussions on areas within the competence of the experts concerned.  

The usual practice should be that only experts attend these meetings and the parties’ 

lawyers may only be present at expert meetings if there is a specific reason to do so and all 

the parties agree or the court so orders. If lawyers do attend they should not normally 

intervene except to answer questions put to them by the experts or to advise on the law. 

  

Attendance at trial        

19    The parties should consider whether to simply rely upon written reports from experts 

or whether the use of available audio-visual facilities might avoid unnecessary attendance 

at court by experts without comprising a party’s presentation of its case. 

  

20     Those instructing experts should inform them promptly whether attendance at trial 

will be required, and if so inform them of the date and venue fixed for the hearing of the 

case. Those instructing experts have an obligation to ascertain the availability of the 

experts before agreeing dates for trial, keep the experts up to date with timetables and 

inform experts immediately if trial dates are vacated.  In fixing dates for a hearing, the 

judge responsible for the Commercial List will attempt, as far as practicable, to 

accommodate the availability of experts. Experts should ensure that those instructing 

them are always aware of their dates to be avoided.  
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21      Experts should take all steps to ensure that they are available to attend court but 

should be alerted to the fact that a solicitor may need to serve a witness summons in 

certain circumstances. 

  

 Single Joint Experts 

22.1     Where in the course of a dispute examinations, investigations, tests, site 

inspections, experiments, photographs, plans or other similar preliminary expert tasks are 

necessary, consideration should be given to the instruction of a single joint expert, 

especially where such matters are not, at that stage, expected to be contentious. The 

objective of such an appointment should be to agree or to narrow issues. 

22.2          Experts who have previously advised a party (whether in the same case or 

otherwise) should only be proposed as single joint experts if all other parties are given 

relevant information about the previous involvement. 

 

22.3   The appointment of a single joint expert does not prevent parties instructing their 

own experts to advise but the costs of such an expert may not always be recoverable. 

 

22.4     The parties should try to agree joint instructions to a single joint expert but, in 

default, each party may give instructions. All parties should try to agree the documents 

that should be furnished to a single joint expert and any assumptions that such an expert 

should be invited to make. 
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22.5     Where two or more parties instruct a single joint expert the terms of appointment 

should include a statement that all the parties are jointly and severally liable for the 

expert’s fees unless the court directs otherwise or the parties agree otherwise. 

 

22.6    Where one or more of several parties has not provided instructions for a single joint 

expert the expert may set a deadline for doing so, after which s/he may begin work 

without such instructions. An expert who decides to issue a report without taking account 

of instructions received after such a deadline should inform all parties thereof so as to 

allow for any application to the court for directions. 

 

Conduct of Single Joint Experts 

23.1       Single joint experts owe the same duties to the court and to the parties as other 

experts and should maintain independence, impartiality and transparency at all times.     

They should keep all instructing parties informed of any material steps they may be 

taking and they should not   attend any meeting or consultation which is not joint unless 

all parties have agreed in writing or the court has directed that they should do so  

and there is clear agreement as to who is to discharge the expert’s fee. 

 

23.2     Single joint experts should serve their reports simultaneously upon all parties. 

Normally this should be a single report even though instructions may have included 

conflicting facts or allegations.  

If necessary the report may contain more than one set of opinions to reflect     

conflicting facts and/or assumptions. It is for the court to determine the facts. 

 



 17

23.3        Single joint experts are not normally required to give evidence at  

trial but, if they do, they may be cross- examined by all parties              
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Draft experts declaration 

            I                                        declare that: 

(1)        I understand that my primary duty in furnishing written reports and  

giving evidence is to assist the court and that this takes priority over any  

duties which I may owe to the party or parties by whom I have been engaged or by  

whom I have been paid or am liable to be paid.  I confirm that I have complied  

and will continue to comply with this duty; 

(2)        I have endeavoured in my reports and in my opinions to be accurate  

and to have covered all relevant issues concerning the matter stated which I  

have been asked to address and the opinions expressed represent my true and  

complete professional opinion; 

(3)        I have endeavoured to include in my report those matters of which I  

have knowledge and of which I been made aware that might adversely affect the  

validity of my opinion; 

(4)        I have indicated the sources of all information that I have used; 

(5)        I have where possible formed an independent view on matters suggested  

to me by others including my instructing lawyers and their client where I have  

relied upon information form others including my instructing lawyers and their  

client I have so disclosed in my report. 

 (6)       I will notify those instructing me immediately and confirm in writing  

if, for any reason, my existing report or opinion requires any correction or  

qualification; 

(7)        I understand that; 
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(a)        My report, subject to any corrections before swearing as to its  

correctness, will form the evidence which I will give under oath or affirmation; 

(b)        I may be cross-examined on my report by a cross-examiner assisted by  

an expert; 

(c)        I am likely to be the subject of public adverse criticism by the  

judge if the court concludes that I have not taken reasonable care in trying to  

meet the standard set out above. 

(8)        I confirm that I have not entered into any arrangement whereby the  

amount or payment of my fees, charges or expenses is in any way dependent upon  

the outcome of this case. 



National Justice Compania Naviera SA v Prudential 
Assurance Company Ltd (Ikarian Reefer) 

(1993) Times, 5 March 
Responsibilities of expert witnesses 
 
COMMERCIAL COURT OF THE QUEEN'S BENCH DIVISION 
Published 5 March, 1993 
 
Before Mr Justice Cresswell 
 
Judgment February 25, 1993 
Expert witnesses in civil cases had several duties and responsibilities including the 
duty to give independent and unbiased evidence. If an expert witness did not 
have expertise in a certain area or had insufficient information to reach a properly 
researched conclusion then he should say so. 
Mr Justice Cresswell so stated in a reserved judgment in the Commercial Court of 
the Queen's Bench Division when giving judgment for the plaintiff shipowner upon 
its claim for insurance moneys for the loss of its ship, the Ikarian Reefer. 
 

Mr Anthony Clarke, QC, and Mr Nigel Jacobs for the owners; Mr Stephen 
Tomlinson, QC, and Mr Stephen Kenny for the underwriters. 
 
MR JUSTICE CRESSWELL 
said that a fire had broken out in the engine room of the vessel. The owners 
claimed that it became an actual or constructive loss because of a peril which had 
been insured against. 
The underwriters' claim was that the Ikarian Reefer was deliberately set on fire 
with the owners' connivance. The question for decision was whether that was 
proved to the required standard and expert evidence was given. 
His Lordship said that he considered that a misunderstanding on the part of some 
of the expert witnesses had taken place concerning their duties and 
responsibilities which had contributed to the length of the trial. The duties and 
responsibilities of expert witnesses in civil cases included the following: 

•   1 Expert evidence presented to the court should be, and should be seen 
to be, the independent product of the expert uninfluenced as to form or 
content by the exigencies of litigation: see Whitehouse v Jordan ((1981) 
1 WLR 246, 256) per Lord Wilberforce.  

•   2 Independent assistance should be provided to the court by way of 
objective unbiased opinion regarding matters within the expertise of the 
expert witness; see Polivitte Ltd v Commercial Union Assurance Co plc 
((1987) 1 Lloyd's Rep 379, 386) per Mr Justice Garland, and Re J ((1990) 
FCR 193) per Mr Justice Cazalet. An expert witness in the High Court 
should never assume the role of advocate.  

•   3 Facts or assumptions upon which the opinion was based should be 
stated together with material facts which could detract from the 
concluded opinion.  

•   4 An expert witness should make it clear when a question or issue fell 
outside his expertise.  

•   5 If the opinion was not properly researched because it was considered 
that insufficient data was available then that had to be stated with an 
indication that the opinion was provisional (see Re J). If the witness could 
not assert that the report contained the truth, the whole truth and 
nothing but the truth then that qualification should be stated on the 



report: see Derby & Co Ltd and Otherss v Weldon and Others (No 9) (The 
Times, November 9, 1990) per Lord Justice Staughton.  

•   6 If, after exchange of reports, an expert witness changed his mind on a 
material matter then the change of view should be communicated to the 
other side through legal representatives without delay and, when 
appropriate, to the court.  

•   7 Photographs, plans, survey reports and other documents referred to in 
the expert evidence had to be provided to the other side at the same time 
as the exchange of reports. 

Having considered the evidence, his Lordship held that the underwriters did not 
prove to the relevant standard that the Ikarian Reefer had been deliberately set 
on fire and it followed that there was judgment for the owners for the appropriate 
sum. 
Solicitors: Clifford Chance; Ince & Co. 
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 E. THE AUTOMATIC PILOT 
  

The Anschutz Automatic Pilot is designed to 
provide an automatic facility for keeping a ship 
headed on a desired course. It is used in 
conjunction with a gyro compass that is provided 
with a repeater system. The course-selector knob 
is set for the course desired which is read off 
against the 360 deg. card by means of the course-
selector pointer. The course that is being steered 
is read off against the fixed lubber line. The 
desired course and actual course agree with each 
other when the course-selector pointer and lubber 
line coincide. As the ship deviates from the 
desired course the automatic pilot computes the 
angle of corrective rudder that is necessary to 
bring her back to her set course. The steering 
engine which depends for its control on a 
feedback unit is controlled accordingly. The off-
course alarm rings when there is a difference of 
more than a preset amount (in this case 25 deg.) 
between selected course and actual course. 
  
F. DELTA ERROR 
  

Delta error, known generally as course, latitude 
and speed error was 0.7 deg. low on a course of 
137 deg. and 0.4 deg. low on a course of 115 deg. 
The expression low is used because the gyro is 
regarded as reading low compared to the true 
course i.e. it shows a lower figure than the true 
course. Thus the delta error was in such a 
direction as to tend to open up the course away 
from land. 
  
V. EXPERT EVIDENCE 
  
A. EXCHANGE OF EVIDENCE - EXPERT 
WITNESSES 
  

Section XV of the Guide to Commercial Court 
Practice (SCP 1993 vol. 1 p. 1249) summarizes 
the Commercial Court practice as to exchange of 
evidence-expert witnesses. On the hearing of the 
summons for directions on Dec. 6, 1989 Mr. 
Justice Hirst ordered that the parties be at liberty 
to call up to eight expert witnesses at the trial, 
provided that their reports be exchanged not later 
than six months before the trial, supplementary 
reports to be exchanged not later than one month 
before the trial. Throughout the trial I held regular 
reviews with Counsel in an attempt to reduce the 
extent of the expert evidence and save time. I 
gave a number of further directions to this end. 

time was taken up by expert evidence, particularly 
as to the cause of the fire. Although this was in 
part due to the complexity of certain of the 
evidence, other factors contributed to the 
unnecessary length of the trial. By way of 
example about seven days were spent as to the 
heating the valve mechanism put forward by 
Professor Dover on behalf of the defendants. This 
mechanism was not pursued in the defendants’ 
closing submissions. 
  

I will refer to some of the duties and 
responsibilities of experts in civil cases because I 
consider that a misunderstanding on the part of 
certain of the expert witnesses in the present case 
as to their duties and responsibilities contributed 
to the length of the trial. 
  
B. THE DUTIES AND RESPONSIBILITIES OF 
EXPERT WITNESSES 
  

The duties and responsibilities of expert 
witnesses in civil cases include the following: 
  

1. Expert evidence presented to the Court 
should be, and should be seen to be, the 
independent product of the expert uninfluenced as 
to form or content by the exigencies of litigation 
(Whitehouse v. Jordan, [1981] 1 W.L.R. 246 at p. 
256, per Lord Wilberforce). 
  

2. An expert witness should provide 
independent assistance to the Court by way of 
objective unbiased opinion in relation to matters 
within his expertise (see Polivitte Ltd. v. 
Commercial Union Assurance Co. Plc., [1987] 1 
Lloyd’s Rep. 379 at p. 386 per Mr. Justice 
Garland and Re J, [1990] F.C.R. 193 per Mr. 
Justice Cazalet). An expert witness in the High 
Court should never assume the role of an 
advocate. 
  

3. An expert witness should state the facts or 
assumption upon which his opinion is based. He 
should not omit to consider material facts which 
could detract from his concluded opinion (Re J 
sup.). 
  

4. An expert witness should make it clear when 
a particular question or issue falls outside his 
expertise. 
  

5. If an expert’s opinion is not properly 
researched because he considers that insufficient 



By way of example, following the failure of a 
meeting between certain experts to narrow the 
issues in relation to the fire, on July 30, 1992 I 
directed the exchange of supplementary reports 
on any new materials which any expert wished to 
advance. Despite these efforts a great deal of 

data is available, then this must be stated with an 
indication that the opinion is no more than a 
provisional one (Re J sup.). In cases where an 
expert witness who has prepared a report could 
not assert that the report contained the truth, the 
whole truth and nothing but the truth without 
some qualification, that qualification should be 
stated in the report (Derby & Co. Ltd. and Others 
v. Weldon and Others, The Times, Nov. 9, 1990 
per Lord Justice Staughton).  
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Protocol for the Instruction of Experts to give evidence in civil claims 

1. Introduction 

Expert witnesses perform a vital role in civil litigation.  It is essential that both those 

who instruct experts and experts themselves are given clear guidance as to what they 

are expected to do in civil proceedings.  The purpose of this Protocol is to provide 

such guidance.  It has been drafted by the Civil Justice Council and reflects the rules 

and practice directions current [in June 2005], replacing the Code of Guidance on 

Expert Evidence.  The authors of the Protocol wish to acknowledge the valuable 

assistance they obtained by drawing on earlier documents produced by the Academy 

of Experts and the Expert Witness Institute, as well as suggestions made by the 

Clinical Dispute Forum.   The Protocol has been approved by the Master of the Rolls. 

2. Aims of Protocol 

2.1 This Protocol offers guidance to experts and to those instructing them in the 

interpretation of and compliance with Part 35 of the Civil Procedure Rules (CPR 35) 

and its associated Practice Direction (PD 35) and to further the objectives of the Civil 

Procedure Rules in general.  It is intended to assist in the interpretation of those 

provisions in the interests of good practice but it does not replace them. It sets out 

standards for the use of experts and the conduct of experts and those who instruct 

them. The existence of this Protocol does not remove the need for experts and those 

who instruct them to be familiar with CPR35 and PD35. 

 

2.2 Experts and those who instruct them should also bear in mind para 1.4 of the 

Practice Direction on Protocols which contains the following objectives, namely to: 

 

(a) encourage the exchange of early and full information about the expert issues 

involved in a prospective legal claim;  

 

(b) enable the parties to avoid or reduce the scope of litigation by agreeing the whole 

or part of an expert issue before commencement of proceedings; and  

 

(c) support the efficient management of proceedings where litigation cannot be 

avoided.  
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3.   Application 

3.1 This Protocol applies to any steps taken for the purpose of civil proceedings by 

experts or those who instruct them on or after  5th September 2005. 

 

3.2 It applies to all experts who are, or who may be, governed by CPR Part 35 and 

to those who instruct them.  Experts are governed by Part 35 if they are or have been 

instructed to give or prepare evidence for the purpose of civil proceedings in a court in 

England and Wales (CPR 35.2).   

 

3.3 Experts, and those instructing them, should be aware that some cases may be 

"specialist proceedings" (CPR 49) where there are modifications to the Civil 

Procedure Rules.  Proceedings may also be governed by other Protocols. Further, 

some courts have published their own Guides which supplement the Civil Procedure 

Rules for proceedings in those courts. They contain provisions affecting expert 

evidence. Expert witnesses and those instructing them should be familiar with them 

when they are relevant.  

 

3.4 Courts may take into account any failure to comply with this Protocol when 

making orders in relation to costs, interest, time limits, the stay of proceedings and 

whether to order a party to pay a sum of money into court.   

 

Limitation 

3.5 If, as a result of complying with any part of this Protocol, claims would or 

might be time barred under any provision in the Limitation Act 1980, or any other 

legislation that imposes a time limit for the bringing an action, claimants may 

commence proceedings without complying with this Protocol. In such circumstances, 

claimants who commence proceedings without complying with all, or any part, of this 

Protocol must apply, giving notice to all other parties, to the court for directions as to 

the timetable and form of procedure to be adopted, at the same time as they request 

the court to issue proceedings. The court may consider whether to order a stay of the 

whole or part of the proceedings pending compliance with this Protocol and may 

make orders in relation to costs. 
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4.   Duties of experts

4.1   Experts always owe a duty to exercise reasonable skill and care to those 

instructing them, and to comply with any relevant professional code of ethics. 

However when they are instructed to give or prepare evidence for the purpose of civil 

proceedings in England and Wales they have an overriding duty to help the court on 

matters within their expertise (CPR 35.3). This duty overrides any obligation to the 

person instructing or paying them.  Experts must not serve the exclusive interest of 

those who retain them. 

 

4.2     Experts should be aware of the overriding objective that courts deal with cases 

justly.  This includes dealing with cases proportionately, expeditiously and fairly  

(CPR 1.1).  Experts are under an obligation to assist the court so as to enable them to 

deal with cases in accordance with the overriding objective.  However the overriding 

objective does not impose on experts any duty to act as mediators between the parties 

or require them to trespass on the role of the court in deciding facts. 

 

4.3 Experts should provide opinions which are independent, regardless of the 

pressures of litigation. In this context, a useful test of ‘independence’ is that the expert 

would express the same opinion if given the same instructions by an opposing party. 

Experts should not take it upon themselves to promote the point of view of the party 

instructing them or engage in the role of advocates.   

 

4.4 Experts should confine their opinions to matters which are material to the 

disputes between the parties and provide opinions only in relation to matters which lie 

within their expertise.  Experts should indicate without delay where particular 

questions or issues fall outside their expertise. 

 

4.5 Experts should take into account all material facts before them at the time that 

they give their opinion. Their reports should set out those facts and any literature or 

any other material on which they have relied in forming their opinions.  They should 

indicate if an opinion is provisional, or qualified, or where they consider that further 

information is required or if, for any other reason, they are not satisfied that an 

opinion can be expressed finally and without qualification. 
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4.6 Experts should inform those instructing them without delay of any change in 

their opinions on any material matter and the reason for it. 

 

4.7 Experts should be aware that any failure by them to comply with the Civil 

Procedure Rules or court orders or any excessive delay for which they are responsible 

may result in the parties who instructed them being penalised in costs and even, in 

extreme cases, being debarred from placing the experts' evidence before the court. In1 

Phillips v Symes Peter Smith J held that courts may also make orders for costs (under 

section 51 of the Supreme Court Act 1981) directly against expert witnesses who by 

their evidence cause significant expense to be incurred, and do so in flagrant and 

reckless disregard of their duties to the Court. 

5.   Conduct of Experts instructed only to advise 

5.1 Part 35 only applies where experts are instructed to give opinions which are 

relied on for the purposes of court proceedings. Advice which the parties do not 

intend to adduce in litigation is likely to be confidential; the Protocol does not apply 

in these circumstances 2 3. 

 

5.2 The same applies where, after the commencement of proceedings, experts are 

instructed only to advise (e.g. to comment upon a single joint expert's report) and not 

to give or prepare evidence for use in the proceedings. 

 

5.3 However this Protocol does apply if experts who were formerly instructed 

only to advise are later instructed to give or prepare evidence for the purpose of civil 

proceedings. 

 

6. The Need for Experts 

6.1 Those intending to instruct experts to give or prepare evidence for the purpose 

of civil proceedings should consider whether expert evidence is appropriate, taking 

account of the principles set out in CPR  Parts 1 and 35, and in particular whether: 

                                                 
1 Phillips v Symes [2004] EWHC 2330 (Ch) 
2 Carlson v Townsend [2001] 1 WLR 2415 
3 Jackson v Marley Davenport [2004] 1 WLR 2926 
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(a) it is relevant to a matter which is in dispute between the parties.  

 

(b) it is reasonably required to resolve the proceedings (CPR 35.1); 

 

(c) the expert has expertise relevant to the issue on which an opinion is sought; 

 

(d) the expert has the experience, expertise and training appropriate to the value, 

complexity and importance of the case; and whether 

 

(e) these objects can be achieved by the appointment of a single joint expert (see 

section 17 below). 

 

6.2 Although the court's permission is not generally required to instruct an expert, 

the court's permission is required before experts can be called to give evidence or their 

evidence can be put in (CPR 35.4).  

7.   The appointment of experts

7.1 Before experts are formally instructed or the court’s permission to appoint 

named experts is sought, the following should be established: 

 

(a) that they have the appropriate expertise and experience;  

 

(b) that they are familiar with the general duties of an expert; 

 

(c) that they can produce a report, deal with questions and have discussions with other 

experts within a reasonable time and at a cost proportionate to the matters in issue; 

 

(d) a description of the work required;  

 

(e) whether they are available to attend the trial, if attendance is required; and 

 

(f)  there is no potential conflict of interest. 
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7.2 Terms of appointment should be agreed at the outset and should normally 

include: 

(a) the capacity in which the expert is to be appointed (e.g. party appointed expert, 

single joint expert or expert advisor);  

 

(b) the services required of the expert (e.g. provision of expert's report, answering 

questions in writing, attendance at meetings and attendance at court); 

 

(c)  time for delivery of the report; 

 

(d)  the basis of the expert’s charges (either daily or hourly rates and an estimate of 

the time likely to be required, or a total fee for the services); 

 

(e)  travelling expenses and disbursements;  

 

(f)  cancellation charges; 

 

(g) any fees for attending court;  

 

(h)  time for making the payment; and 

 

(i)  whether fees are to be paid by a third party. 

 

(j) if a party is publicly funded, whether or not the expert’s charges will be subject to 

assessment by a costs officer. 

 

7.3 As to the appointment of single joint experts, see section 17 below. 

 

7.4 When necessary, arrangements should be made for dealing with questions to 

experts and discussions between experts, including any directions given by the court, 

and provision should be made for the cost of this work. 

 

7.5 Experts should be informed regularly about deadlines for all matters 

concerning them.  Those instructing experts should promptly send them copies of all 
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court orders and directions which may affect the preparation of their reports or any 

other matters concerning their obligations.  

 

Conditional and Contingency Fees  

7.6 Payments contingent upon the nature of the expert evidence given in legal 

proceedings, or upon the outcome of a case, must not be offered or accepted. To do so 

would contravene experts' overriding duty to the court and compromise their duty of 

independence.  

 

7.7 Agreement to delay payment of experts' fees until after the conclusion of cases 

is permissible as long as the amount of the fee does not depend on the outcome of the 

case. 

8.   Instructions 

8.1 Those instructing experts should ensure that they give clear instructions, 

including the following: 

 

(a) basic information, such as names, addresses, telephone numbers, dates of birth and 

dates of incidents; 

 

(b)  the nature and extent of the expertise which is called for; 

 

(c)  the purpose of requesting the advice or report, a description of the matter(s) to be 

investigated, the principal known issues and the identity of all parties; 

 

(d)  the statement(s) of case (if any), those documents which form part of standard 

disclosure and witness statements which are relevant to the advice or report; 

 

(e) where proceedings have not been started, whether proceedings are being 

contemplated and, if so, whether the expert is asked only for advice;  

 

(f)  an outline programme, consistent with good case management and the expert’s 

availability, for the completion and delivery of each stage of the expert’s work; and 
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(g)  where proceedings have been started, the dates of any hearings (including any 

Case Management Conferences and/or Pre-Trial Reviews), the name of the court, the 

claim number and the track to which the claim has been allocated. 

 

8.2 Experts who do not receive clear instructions should request clarification and 

may indicate that they are not prepared to act unless and until such clear instructions 

are received. 

 

8.3 As to the instruction of single joint experts, see section 17 below. 

9.   Experts' Acceptance of Instructions

9.1 Experts should confirm without delay whether or not they accept instructions. 

They should also inform those instructing them (whether on initial instruction or at 

any later stage) without delay if:   

 

(a) instructions are not acceptable because, for example, they require work that falls 

outside their expertise, impose unrealistic deadlines, or are insufficiently clear; 

 

(b) they consider that instructions are or have become insufficient to complete the 

work; 

  

(c) they become aware that they may not be able to fulfil any of the terms of 

appointment;  

 

(d)  the instructions and/or work have, for any reason, placed them in conflict with 

their duties as an expert; or 

 

(e)  they are not satisfied that they can comply with any orders that have been made.  

  

9.2 Experts must neither express an opinion outside the scope of their field of 

expertise, nor accept any instructions to do so.  
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10.  Withdrawal

10.1 Where experts' instructions remain incompatible with their duties, whether 

through incompleteness, a conflict between their duty to the court and their 

instructions, or for any other substantial and significant reason, they may consider 

withdrawing from the case. However, experts should not withdraw without first 

discussing the position fully with those who instruct them and considering carefully 

whether it would be more appropriate to make a written request for directions from 

the court. If experts do withdraw, they must give formal written notice to those 

instructing them. 

11.  Experts' Right to ask Court for Directions

11.1 Experts may request directions from the court to assist them in carrying out 

their functions as experts.  Experts should normally discuss such matters with those 

who instruct them before making any such request. Unless the court otherwise orders, 

any proposed request for directions should be copied to the party instructing the 

expert at least seven days before filing any request to the court, and to all other parties 

at least four days before filing it. (CPR 35.14). 

 

11.2 Requests to the court for directions should be made by letter, containing.   

 

(a)  the title of the claim; 

 

(b)  the claim number of the case; 

 

(c)  the name of the expert; 

 

(d)  full details of why directions are sought; and 

 

(e)  copies of any relevant documentation.  
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12.  Power of the Court to Direct a Party to Provide Information

12.1 If experts consider that those instructing them have not provided information 

which they require, they may, after discussion with those instructing them and giving 

notice, write to the court to seek directions (CPR 35.14). 

 

12.2 Experts and those who instruct them should also be aware of CPR 35.9. This 

provides that where one party has access to information which is not readily available 

to the other party, the court may direct the party who has access to the information to 

prepare, file and copy to the other party a document recording the information. If 

experts require such information which has not been disclosed, they should discuss 

the position with those instructing them without delay, so that a request for the 

information can be made, and, if not forthcoming, an application can be made to the 

court.  Unless a document appears to be essential, experts should assess the cost and 

time involved in the production of a document and whether its provision would be 

proportionate in the context of the case. 

 

13.  Contents of Experts’ Reports 

13.1 The content and extent of experts' reports should be governed by the scope of 

their instructions and general obligations, the contents of CPR 35 and PD35 and their 

overriding duty to the court. 

 

13.2 In preparing reports, experts should maintain professional objectivity and 

impartiality at all times. 

 

13.3 PD 35, para 2 provides that experts' reports should be addressed to the court 

and gives detailed directions about the form and content of such reports.  All experts 

and those who instruct them should ensure that they are familiar with these 

requirements. 

 

13.4 Model forms of Experts’ Reports are available from bodies such as the 

Academy of Experts or the Expert Witness Institute. 
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13.5 Experts' reports must contain statements that they understand their duty to the 

court and have complied and will continue to comply with that duty (PD35 para 

2.2(9)).  They must also be verified by a statement of truth. The form of the statement 

of truth is as follows:  

 

“I confirm that insofar as the facts stated in my report are within my own 

knowledge I have made clear which they are and I believe them to be true, and 

that the opinions I have expressed represent my true and complete professional 

opinion.”  

 

This wording is mandatory and must not be modified. 

 

Qualifications  

13.6 The details of experts' qualifications to be given in reports should be 

commensurate with the nature and complexity of the case. It may be sufficient merely 

to state academic and professional qualifications. However, where highly specialised 

expertise is called for, experts should include the detail of particular training and/or 

experience that qualifies them to provide that highly specialised evidence. 

 

Tests 

13.7 Where tests of a scientific or technical nature have been carried out, experts 

should state: 

(a) the methodology used; and  

(b) by whom the tests were undertaken and under whose supervision, summarising 

their respective qualifications and experience. 

 

Reliance on the work of others  

13.8  Where experts rely in their reports on literature or other material and cite the 

opinions of others without having verified them, they must give details of those 

opinions relied on. It is likely to assist the court if the qualifications of the 

originator(s) are also stated. 
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Facts 

13.9 When addressing questions of fact and opinion, experts should keep the two 

separate and discrete. 

 

13.10 Experts must state those facts (whether assumed or otherwise) upon which 

their opinions are based.   They must distinguish clearly between those facts which 

experts know to be true and those facts which they assume.    

 

13.11 Where there are material facts in dispute experts should express separate 

opinions on each hypothesis put forward. They should not express a view in favour of 

one or other disputed version of the facts unless, as a result of particular expertise and 

experience, they consider one set of facts as being improbable or less probable, in 

which case they may express that view, and should give reasons for holding it. 

 

Range of opinion 

13.12 If the mandatory summary of the range of opinion is based on published 

sources, experts should explain those sources and, where appropriate, state the 

qualifications of the originator(s) of the opinions from which they differ, particularly 

if such opinions represent a well-established school of thought. 

 

13.13 Where there is no available source for the range of opinion, experts may need 

to express opinions on what they believe to be the range which other experts would 

arrive at if asked. In those circumstances, experts should make it clear that the range 

that they summarise is based on their own judgement and explain the basis of that 

judgement. 

 

Conclusions 

13.14 A summary of conclusions is mandatory.  The summary should be at the end 

of the report after all the reasoning. There may be cases, however, where the benefit 

to the court is heightened by placing a short summary at the beginning of the report 

whilst giving the full conclusions at the end. For example, it can assist with the 

comprehension of the analysis and with the absorption of the detailed facts if the court 

is told at the outset of the direction in which the report’s logic will flow in cases 
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involving highly complex matters which fall outside the general knowledge of the 

court.  

 

Basis of report: material instructions 

13.15 The mandatory statement of the substance of all material instructions should 

not be incomplete or otherwise tend to mislead. The imperative is transparency. The 

term "instructions" includes all material which solicitors place in front of experts in 

order to gain advice.  The omission from the statement of ‘off-the-record’ oral 

instructions is not permitted. Courts may allow cross-examination about the 

instructions if there are reasonable grounds to consider that the statement may be 

inaccurate or incomplete.  

 

14.  After receipt of experts' reports

14.1 Following the receipt of experts' reports, those instructing them should advise 

the experts as soon as reasonably practicable whether, and if so when, the report will 

be disclosed to other parties; and, if so disclosed, the date of actual disclosure. 

 

14.2 If experts' reports are to be relied upon, and if experts are to give oral 

evidence, those instructing them should give the experts the opportunity to consider 

and comment upon other reports within their area of expertise and which deal with 

relevant issues at the earliest opportunity.  

 

14.3 Those instructing experts should keep experts informed of the progress of 

cases, including  amendments to statements of case relevant to experts' opinion. 

 

14.4 If those instructing experts become aware of material changes in 

circumstances or that relevant information within their control was not previously 

provided to experts, they should without delay instruct experts to review, and if 

necessary, update the contents of their reports.  

15.  Amendment of reports 

15.1 It may become necessary for experts to amend their reports: 
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(a) as a result of an exchange of questions and answers; 

 

(b) following agreements reached at meetings between experts; or 

 

(c) where further evidence or documentation is disclosed. 

 

15.2 Experts should not be asked to, and should not, amend, expand or alter any 

parts of reports in a manner which distorts their true opinion, but may be invited to 

amend or expand reports to ensure accuracy, internal consistency, completeness and 

relevance to the issues and clarity. Although experts should generally follow the 

recommendations of solicitors with regard to the form of reports, they should form 

their own independent views as to the opinions and contents expressed in their reports 

and exclude any suggestions which do not accord with their views. 

 

15.3 Where experts change their opinion following a meeting of experts, a simple 

signed and dated addendum or memorandum to that effect is generally sufficient. In 

some cases, however, the benefit to the court of having an amended report may justify 

the cost of making the amendment. 

 

15.4 Where experts significantly alter their opinion, as a result of new evidence or 

because evidence on which they relied has become unreliable, or for any other reason, 

they should amend their reports to reflect that fact. Amended reports should include 

reasons for amendments. In such circumstances those instructing experts should 

inform other parties as soon as possible of any change of opinion. 

 

15.5 When experts intend to amend their reports, they should inform those 

instructing them without delay and give reasons. They should provide the amended 

version (or an addendum or memorandum) clearly marked as such as quickly as 

possible.   

16.  Written Questions to Experts

16.1 The procedure for putting written questions to experts (CPR 35.6) is intended 

to facilitate the clarification of opinions and issues after experts' reports have been 

served. Experts have a duty to provide answers to questions properly put. Where they 
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fail to do so, the court may impose sanctions against the party instructing the expert, 

and, if, there is continued non-compliance, debar a party from relying on the report.  

Experts should copy their answers to those instructing them.    

 

16.2 Experts' answers to questions automatically become part of their reports.  They 

are covered by the statement of truth and form part of the expert evidence. 

 

16.3 Where experts believe that questions put are not properly directed to the 

clarification of the report, or are disproportionate, or have been asked out of time, they 

should discuss the questions with those instructing them and, if appropriate, those 

asking the questions.  Attempts should be made to resolve such problems without the 

need for an application to the court for directions. 

 

Written requests for directions in relation to questions 

16.4 If those instructing experts do not apply to the court in respect of questions, 

but experts still believe that questions are improper or out of time, experts may file 

written requests with the court for directions to assist in carrying out their functions as 

experts (CPR 35.14).  See Section 11 above. 

17.  Single Joint Experts 

17.1 CPR 35 and PD35 deal extensively with the instruction and use of joint 

experts by the parties and the powers of the court to order their use (see CPR 35.7 and 

35.8, PD35, para 5).   

 

17.2 The Civil Procedure Rules encourage the use of joint experts. Wherever 

possible a joint report should be obtained. Consideration should therefore be given by 

all parties to the appointment of single joint experts in all cases where a court might 

direct such an appointment. Single joint experts are the norm in cases allocated to the 

small claims track and the fast track.     

 

17.3 Where, in the early stages of a dispute, examinations, investigations, tests, site 

inspections, experiments, preparation of photographs, plans or other similar 

preliminary expert tasks are necessary, consideration should be given to the 

instruction of a single joint expert, especially where such matters are not, at that stage, 
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expected to be contentious as between the parties. The objective of such an 

appointment should be to agree or to narrow issues. 

 

17.5 Experts who have previously advised a party (whether in the same case or 

otherwise) should only be proposed as single joint experts if other parties are given all 

relevant information about the previous involvement. 

 

17.6 The appointment of a single joint expert does not prevent parties from 

instructing their own experts to advise (but the costs of such expert advisers may not 

be recoverable in the case).  

 

Joint instructions  

17.7 The parties should try to agree joint instructions to single joint experts, but, in 

default of agreement, each party may give instructions.  In particular, all parties 

should try to agree what documents should be included with instructions and what 

assumptions single joint experts should make.  

 

17.8 Where the parties fail to agree joint instructions, they should try to agree 

where the areas of disagreement lie and their instructions should make this clear.   If 

separate instructions are given, they should be copied at the same time to the other 

instructing parties.  

 

17.9 Where experts are instructed by two or more parties, the terms of appointment 

should, unless the court has directed otherwise, or the parties have agreed otherwise, 

include:  

 

(a) a statement that all the instructing parties are jointly and severally liable to pay 

the experts' fees and, accordingly, that experts' invoices should be sent 

simultaneously to all instructing parties or their solicitors (as appropriate);  and 

(b) a statement as to whether any order has been made limiting the amount of 

experts' fees and expenses (CPR 35.8(4)(a)). 

 

17.10 Where instructions have not been received by the expert from one or more of 

the instructing parties the expert should give notice (normally at least 7 days) of a 
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deadline to all instructing parties for the receipt by the expert of such instructions. 

Unless the instructions are received within the deadline the expert may begin work. In 

the event that instructions are received after the deadline but before the signing off of 

the report the expert should consider whether it is practicable to comply with those 

instructions without adversely affecting the timetable set for delivery of the report and 

in such a manner as to comply with the proportionality principle. An expert who 

decides to issue a report without taking into account instructions received after the 

deadline should inform the parties who may apply to the court for directions. In either 

event the report must show clearly that the expert did not receive instructions within 

the deadline, or, as the case may be, at all. 

 

Conduct of the single joint expert  

17.11 Single joint experts should keep all instructing parties informed of any 

material steps that they may be taking by, for example, copying all correspondence to 

those instructing them.  

 

17.12 Single joint experts are Part 35 experts and so have an overriding duty to the 

court. They are the parties’ appointed experts and therefore owe an equal duty to all 

parties. They should maintain independence, impartiality and transparency at all 

times.  

 

17.13 Single joint experts should not attend any meeting or conference which is not a 

joint one, unless all the parties have agreed in writing or the court has directed that 

such a meeting may be held 4 and who is to pay the experts' fees for the meeting.  

 

17.14 Single joint experts may request directions from the court - see Section 11 

above. 

 

17.15 Single joint experts should serve their reports simultaneously on all instructing 

parties.   They should provide a single report even though they may have received 

instructions which contain areas of conflicting fact or allegation. If conflicting 

instructions lead to different opinions (for example, because the instructions require 

                                                 
4 Peet v Mid Kent Area Healthcare NHS Trust [2002] 1 WLR 210 
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experts to make different assumptions of fact), reports may need to contain more than 

one set of opinions on any issue.  It is for the court to determine the facts.  

 

Cross-examination  

17.16 Single joint experts do not normally give oral evidence at trial but if they do, 

all parties may cross-examine them.  In general written questions (CPR 35.6) should 

be put to single joint experts before requests are made for them to attend court for the 

purpose of cross-examination 5. 

18.  Discussions between Experts

18.1 The court has powers to direct discussions between experts for the purposes 

set out in the Rules (CPR 35.12).  Parties may also agree that discussions take place 

between their experts.  

 

18.2 Where single joint experts have been instructed but parties have, with the 

permission of the court, instructed their own additional Part 35 experts, there may, if 

the court so orders or the parties agree, be discussions between the single joint experts 

and the additional Part 35 experts. Such discussions should be confined to those 

matters within the remit of the additional Part 35 experts or as ordered by the court.  

 

18.3 The purpose of discussions between experts should be, wherever possible, to: 

 

(a) identify and discuss the expert issues in the proceedings; 

 

(b) reach agreed opinions on those issues, and, if that is not possible, to narrow the 

issues in the case; 

 

(c) identify those issues on which they agree and disagree and summarise their 

reasons for disagreement on any issue; and 

 

(d) identify what action, if any, may be taken to resolve any of the outstanding issues 

between the parties.  
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Arrangements for discussions between experts  

18.4 Arrangements for discussions between experts should be proportionate to the 

value of cases. In small claims and fast-track cases there should not normally be 

meetings between experts. Where discussion is justified in such cases, telephone 

discussion or an exchange of letters should, in the interests of proportionality, usually 

suffice. In multi-track cases, discussion may be face to face, but the practicalities or 

the proportionality principle may require discussions to be by telephone or video 

conference.  

 

18.5 The parties, their lawyers and experts should co-operate to produce the agenda 

for any discussion between experts, although primary responsibility for preparation of 

the agenda should normally lie with the parties' solicitors. 

 

18.6 The agenda should indicate what matters have been agreed and summarise 

concisely those which are in issue.  It is often helpful for it to include questions to be 

answered by the experts.  If agreement cannot be reached promptly or a party is 

unrepresented, the court may give directions for the drawing up of the agenda. The 

agenda should be circulated to experts and those instructing them to allow sufficient 

time for the experts to prepare for the discussion.  

 

18.7 Those instructing experts must not instruct experts to avoid reaching 

agreement (or to defer doing so) on any matter within the experts' competence. 

Experts are not permitted to accept such instructions.  

 

18.8 The parties’ lawyers may only be present at discussions between experts if all 

the parties agree or the court so orders.  If lawyers do attend, they should not normally 

intervene except to answer questions put to them by the experts or to advise about the 

law 6. 

 

18.9 The content of discussions between experts should not be referred to at trial 

unless the parties agree (CPR 35.12(4)).  It is good practice for any such agreement to 

be in writing. 

                                                                                                                                            
5 Daniels v Walker [2000] 1 WLR 1382 
6 Hubbard v Lambeth, Southwark and Lewisham HA [2001] EWCA 1455 
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18.10 At the conclusion of any discussion between experts, a statement should be 

prepared setting out:  

(a) a list of issues that have been agreed, including, in each instance, the basis of 

agreement;  

(b) a list of issues that have not been agreed, including, in each instance, the basis of 

disagreement;  

 

(c) a list of any further issues that have arisen that were not included in the original 

agenda for discussion;  

 

(d) a record of further action, if any, to be taken or recommended, including as 

appropriate the holding of further discussions between experts.  

 

18.11 The statement should be agreed and signed by all the parties to the discussion 

as soon as may be practicable.  

 

18.12 Agreements between experts during discussions do not bind the parties unless 

the parties expressly agree to be bound by the agreement (CPR 35.12(5)). However, in 

view of the overriding objective, parties should give careful consideration before 

refusing to be bound by such an agreement and be able to explain their refusal should 

it become relevant to the issue of costs. 

19.  Attendance of Experts at Court

19.1 Experts instructed in cases have an obligation to attend court if called upon to 

do so and accordingly should ensure that those instructing them are always aware of 

their dates to be avoided and take all reasonable steps to be available. 

 

19.2 Those instructing experts should:  

(a) ascertain the availability of experts before trial dates are fixed; 

 

(b) keep experts updated with timetables (including the dates and times experts are to 

attend) and the location of the court; 
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(c) give consideration, where appropriate, to experts giving evidence via a video-link. 

 

(d) inform experts immediately if trial dates are vacated. 

 

19.3 Experts should normally attend court without the need for the service of 

witness summonses, but on occasion they may be served to require attendance (CPR 

34).  The use of witness summonses does not affect the contractual or other 

obligations of the parties to pay experts' fees. 
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Further copies of this Code can be obtain

The Academy of Experts 
3 Gray’s Inn Square 
London WC1R 5AH 
Tel: 020 7430 0333 
Fax: 020 7430 0666 
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The Code of Practice for Experts 
 

Preamble 
This Code of Practice shows minimum standards of practice that should be maintained by all 
Experts. 

It is recognised that there are different systems of law and many jurisdictions in Europe, any of 
which may impose additional duties and responsibilities which must be complied with by the 
Expert. 

There are in addition to the Code of Practice, General Professional Principles with which an 
Expert should comply. 

These include the Expert: 
− Being a “fit and proper” person 
− Having and maintaining a high standard of technical knowledge and practical experience in 

their professional field 
− Keeping their knowledge up to date both in their expertise and as Experts and 

undertaking appropriate continuing professional developments and training. 
 

The Code 
1. Experts shall not do anything in the course of practising as an Expert, in any manner which 

compromises or impairs or is likely to compromise or impair any of the following: 
 

a) the Expert’s independence, impartiality, objectivity and integrity, 
b) the Expert’s duty to the Court or Tribunal, 
c) the good repute of the Expert or of Experts generally, 
d) the Expert’s proper standard of work, 
e) the Expert’s duty to maintain confidentiality. 

2. An Expert who is retained or employed in any contentious proceeding shall not enter into 
any arrangement which could compromise his impartiality nor make his fee dependent on 
the outcome of the case nor should he accept any benefits other than his fee and 
expenses. 

3. An Expert should not accept instructions in any matter where there is an actual or potential 
conflict of interests. Notwithstanding this rule, if full disclosure is made to the judge or to 
those appointing him, the Expert may in appropriate cases accept instructions when those 
concerned specifically acknowledge the disclosure. Should an actual or potential conflict 
occur after instructions have been accepted, the Expert shall immediately notify all 
concerned and in appropriate cases resign his appointment. 

4. An Expert shall for the protection of his client maintain with a reputable insurer proper 
insurance for an adequate indemnity.1 

5. Experts shall not publicise their practices in any manner which may reasonably be 
regarded as being in bad taste. Publicity must not be inaccurate or misleading in any way. 

6. An Expert shall comply with all appropriate Codes of Practice and Guidelines. 

1 The Academy of Experts has a prescribed minimum requirement for £500,000 for professional indemnity cover. 
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This Code applies to all those undertaking Expert work irrespective of their 
profession, trade or calling. 
 
The Code complies with the requirements of EuroExpert (the 
Organisation for European Expert Associations). 
 
 

www.euroexpert.org 
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